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ANSWERS FOR OHIO. 


[Br 8S. B. Keys. ] 


Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. Our statute puts aliens on the same footing in this re- 
spect with citizens. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote ? 

A. One year. 

Q. 3. Js the age of majority the same for males and females, and 
what is it? 

A. The age of majority for males is twenty-one years, and eighteen 
years for females. 

Q. 4. What are the requisites of a valid marriage? 

A. Males of eighteen years may intermarry with females of four- 
teen, not nearer of kin than first cousins; but male persons under 
twenty-one, and females under eighteen, must first obtain the consent 
of their fathers respectively, and in the case of the death of their 
fathers, of their mothers or guardians. A license for the purpose must 
be obtained from the Clerk of the Court of Common Pleas of the 
County where the female resides, or banns be published on two diffe- 
rent days of worship, previous to persons being joined in marriage; 
and any ordained Minister, Justice of the Peace, or religious society 
according to the rules of their church, may solemnize the marriage. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. The Supreme Court and Court of Common Pleas have concur- 
rent jurisdiction in all cases of divorce and alimony, and may grant 
the same when either party had a wife or husband living at the time 
of the second marriage, for wilful absence by either for three years, 
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for adultery, impotency, extreme cruelty, fraudulent contract, gross 
neglect of duty, habitual drunkenness for three years, and imprison- 
ment in the Penitentiary of this or any other State. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A. Yes. 

Q. 7. Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. No. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. The legal rate is six perscentum; and so much only can be reco- 
vered, though more be contracted for. We have no usury law, strictly 
so called. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. Officers and soldiers of the Revolution, and females, are privi- 
leged from civil arrest at all times; members of the Federal and 
State Legislatures, Judges, Attorneys, officers of Court, jurors, wit- 
nesses, and suitors, officers and soldiers of the militia, and voters, are 
severally privileged while going to their respective places of duty, 
while remaining there and while returning; and all persons are privi- 
leged on Sunday and on the Fourth of July, and in the halls of the 
Legislature and Courts of Justice, during the sitting therein. But, 
with these exceptions of privilege, the plaintiff may have a capias ad 
respondendum, or a capias ad satisfaciendum, whenever he or his 
agent will make affidavit that the defendant is indebted to him in a 
certain sum, naming it, and that he is about to remove his property 
out of the jurisdiction of the Court, or convert it into money, or con- 
ceal it, or otherwise dispose of it, or that he has removed, or converted, 
or disposed of it, with a view to defraud his creditors, or that he fraudu- 
lently contracted the debt, or that he is about to remove his person 
out of the Stateor County, to defraud his creditors, or that he is not 
a citizen or resident of the State. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 


features ? 
A. We have an act for the relief of insolvent debtors, which, how. 


ever, does not discharge the debtor absolutely from his debts, but only 
from imprisonment on account of them. ‘Two classes of persons may 
take the benefit of this act, namely: firstly, all persons not under ar- 
rest, who have resided two years in the State, and six months in the 
County; secondly, all persons under arrest in a civil action, whether 
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on mesne or final process, and whether residents in the State or not. 
A Commissioner of Insolvents, appointed by the Court of Common 
Pleas, is fully empowered to receive from applicants an assignment of 
their property, and distribute the proceeds among the creditors. To 
prevent fraud, the assignment must be made under oath. Severe pe- 
nalties are annexed to dishonesty and concealment; and the Commis- 
sioner may at his discretion require of the applicant, bond with surety 
for his appearance in Court. But, to secure the applicant from im- 
prisonment before his appearance in Court, the Commissioner grants 
a certificate, containing a schedule of all the specified debts, which 
secures him from imprisonment for any of those debts, until he can 
be heard in Court. If, after hearing all-objections, the Court are 
satisfied that all has been fair and honest, they grant a final certificate 
containing the same schedule, which forever exempts the applicant from 
imprisonment for those debts. This act does not "protect the appli- 
cant from arrest or imprisonment for debts of a fiduciary character. 

Q. 11. What are the damages on protested bills of exchange ? 

A. Bills of exchange, legally protested for non-acceptance or non- 
payment, will subject the drawers and endorsers to payment of twelve 
per cent. damages thereon, if drawn upon persons without the jaris- 
diction of the United States, and six per cent. if drawn upon any 
person within the jurisdiction of the United States, and without the 
jurisdiction of this State; and the bills shall in all cases bear an in- 
terest of six per cent. from the time of protest until satisfied. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. No. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. As between the parties having notice thereof, the defendants 
may prove a total or partial failure of the consideration. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. A writ of attachment issues, where the cause of action is 
founded on a contract, judgment, or decree, upon an affidavit that 
the debtor absconds, or is not a resident of the State. The writ com- 
mands the sheriff to attach the defendant’s property of every de- 
scription, within the County, whereupon an inventory and appraise- 
ment of said property are made and returned by the sheriff. If the 
defendant has no tangible property, which can be attached, but has 
property in the hands of other persons, this is stated in the affidavit; 
and such debtor or person having such property, may be garnisheed. 
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Notice of the suit is given by advertisement; and it must stand three 
terms before judgment, during which time all other creditors may file 
their claims, and come in for their proportional share of the property 
attached. Defendant’s death does not abate the action. Where two 
or more are bound as joint obligors, or otherwise, the writ may issue 
against their separate or joint estates, or both; but the writ can issue 
against neither, unless the fact of non-residence, or absconding, 
sworn to in the affidavit, is affirmed as to every one of the obligors. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requi- 
sites, be good ? 

A. The deed must be signed, sealed, (a scrawl seal will do,) at- 
tested by two witnesses, and acknowledged before any Judge of the 
Supreme Court, or Court of Common Pleas, Justice of the Peace, 
Notary Public, Mayor, or other presiding officer of an incorporated 
city, which acknowledgment must be on the same sheet with the 
deed, and in the words following, for husband and wife: 


“ The State of , County of , ss» Before me, 
the subscriber, a in and for said County, appeared the above 
named . and wife of said and acknowledged the 
signing and sealing of the above conveyance to be their voluntary act 
and deed, and the said , wife of the said » being at the 


same time examined by me separate and apart from her said husband, 
and the contents of said instrument made known to her by me, then 
declared that she did voluntarily sign, seal and acknowledge the same, 
and that she is still satisfied therewith, this day of A.D.” 


Besides, all deeds must be recorded within six months from the date 
thereof, else they are deemed fraudulent as against subsequent bona 
fide purchasers without notice. All deeds, mortgages, powers of at- 
torney, and other instruments for the conveyance or incumbrance of 
Jands in this State, executed and acknowledged, or proved in any 
other State, Territory or country, in conformity with the laws of such 
State, Territory or country, or in conformity with the laws of this 
State, shall be valid. ' 

Q. 16. Please answer a similar question with respect to a will. 

A. Any person of full age, sound mind and memory, may make a 
will, which must be in writing, and signed at the end thereof, by the 
party making the same, or by some other person in his presence, and 
by his express direction, attested and subscribed in the presence of 
such party, by two or more competent witnesses, who saw the testator 
subscribe, or heard him acknowledge the same. 

Authenticated copies of wills, executed and proved according to 
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the laws of any State or Territory of the United States, where made 
relative to any property in this State, may be admitted to record in 
the Court of Common Pleas of any County in this State, where any 
part ofsuch property may be situated; and such authenticated copies, 
so recorded, shall have the same validity in law as wills made in this 
State. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians, to act in your State in relation to property situated there ? 

A. Yes, upon giving additional security, if required by the Court. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating atterneys’ fees ? 

A. Attorneys are admitted to praetice by two Judges of the Su- 
preme Court, after satisfactory examination, upon a certificate of good 
moral character, citizenship, one year’s residence in the State, and 
two years’ study of the law, and of being adults. Attorneys, who 
have practised two years in other States, are admitted upon bare ex- 
amination. We have no laws regulating attorneys’ fees. 





Copyright—Literary Property—the case of Hoyt v. Mackenzie and 
others, before the Vice Chancellor of New York. 


[We publish the following account of this case from the New York Tribune, be- 
ing the fullest that we have met with. Whether the refusal to dissolve or modify 
the injunction be correct or not, we cannot decide, to our satisfaction, without know 
ing more of the facts. Eps.] 


WE are induced, from the importance of the principles which are 
involved in the legal controversy which has grown out of the publica- 
tion of the book, entitled “ The lives and opinions of Benjamin Frank- 
lin Butler, U. 8S. District Attorney for the Southern District of New 
York, and Jesse Hoyt, Counsellor at Law, formerly Collector of Cus- 
toms for the Port of New York,” and in view of the very extraordi- 
nary opinion, to say the least of it, recently pronounced by the Vice- 
Chancellor, upon a motion argued before him in the cause, to dissolve 
or modify the injunction he has granted, to give our readers a some- 
what extended review of the arguments and decision. 

After the publication and a somewhat extended dissemination of the 
book in question, Jesse Hoyt filed his Bill in Chancery against Mac- 
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kenzie and others, the compilers, printers, publishers, and booksellers 
of the work, and obtained an injunction against them, restraining 
the further issue or sale, and ordering the booksellers not to pay over 
to any person, but to hold subject to the decree of the Court, the pro- 
ceeds of the sale of the book, then in their hands. 

The claim upon which this injunction rests, as set forth in the bill, 
stripped of the verbiage of a Chancery document, is simply this— 
that Jesse Hoyt, the complainant, is the author and composer of three 
of the letters published in the book, and as such, has the exclusive 
right to multiply copies of the same, and that this right, the author’s 
right, has been invaded. That Jesse Hoyt was the receiver of one 
hundred and forty-six letters published in the book, and that Martin 
Van Buren, Benjamin F. Butler, Wm. L. Marcy, and others, were 
the authors and composers of those letters, addressed to him; and that 
they, the writers, were possessed of the exclusive right to multiply 
copies of them, and that he, Jesse Hoyt, as the receiver of those let- 
ters, was in law the bailee or trustee of the various authors, for the 
protection of their exclusive privilege, and that this, their right of 
property, had been invaded by the publication. This is the entire 
claim; and although the bill is many pages long, this is all that need 
be recited for the consideration of the principles in the law of pro- 
perty in manuscript letters which the case involves. 

To test the validity of this claim, a motion was made, on the part 
of one of the defendants, to dissolve or modify the injunction. It 
came up for argument on Monday last: the argument was continued 
and closed on Tuesday, and the opinion of the Vice-Chancellor was 
given on Wednesday. 

E. W. Sroveron, Esq., appeared as counsel for the defendant, 
and J. Prescorr Haut, Esq., for the complainant. 

The first two points made by the defendant’s counsel, in support of 
the motion, were preliminary to the main grounds taken, and had 
reference to the form in which the suit was brought, and were— 

1. That the bill was defective for violation of the settled rule in | 
Equity, that two or more distinct and separate interests cannot be 
claimed in the same suit; and 

2. That the bill was equally defective for violation of another rule, 
as well established, that every party in interest in the claim set up, 
must be a party to the record, Authorities were cited in support of 
these positions, and application made of them to the case at bar. 

3. The third point made in support of the motion was this—that 
upon the supposition that an exclusive right of property in the letters 
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published as literary compositions, existed in any one, and that right 
had been invaded; that the injunction granted was much too broad 
for this; that it is an established rule in relation to injunctions issued 
to restrain the publication of pirated works, that where a book is pub- 
lished, a portion of which only is alleged to be an infringement of 
the right of property, and that portion is to and separa- 
ble from the rest, and easily ascertained, either by an examination or 
reference to a master, that the injunction applies only to that portion. 
Here, (although the parts of the book alleged to have been pirated, 
are not only ascertainable upon examination, but are distinctly pointed 
out in the bill, and constitute but about one third of its contents,) the 
injunction is made to apply to the entire book. 

In support of this ground, too, authorities were cited. 

4, It was contended that there was no doctrine in equity jurispru- 
dence more clearly settled than that the enjoining power of a Court 
of Chancery could only be granted where the complainant, praying 
for the injunction, had a clear right at law; that where any reasona- 
ble doubt existed of that right, he was sent to law to try it; that this 
was the utmost extent to which the Courts had gone, in relaxation of 
the old severer rule, which required that right to be first established 
by a verdict in all cases. ‘To this point the cases were full and deci- 
sive; and the counsel argued that a case could hardly be supposed in 
which the right of the complainant was more doubtful than this set 
up by Jesse Hoyt. Indeed, the idea of a trial in an action at law of 
the claim pretended here, could not but be regarded as preposterous. 

5. It was argued that, upon the supposition that any right of pro- 
perty exists in the letters in question, as literary compositions, that so 
far as regards the one hundred and forty-six letters written to Jesse 
Hoyt, that right is in the authors of those letters, and in no manner in 
the complainant; that the assumption of the character of bailee or 
trustee on his part, is a mere assumption, and is not recognized by law 
or sustained by a single precedent; that the only right of property 
which Jesse Hoyt has in those letters, is a mere chattel interest in the 
manuscript as the receiver of the letters, which interest gives him the 
right only to the immediate possession of those specific papers, but by 
no means enables him to restrain the sale of printed copies of them 
already published; that in every case reported in the books, where a 
Court of Chancery has interfered by injunction to protect the chat- 
tels in trust of a complainant in manuscript letters, it has been before 
a publication, and to restrain a publication—never after, to restrain 
the sale. ‘To this point many cases were cited. The leading case, 
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decided by Lord Hardwicke, was that of Pope v. Curl, in the 2d of 
Atkyns Reports. This case established the principle which has ever 
since been regarded as settled law. 

Pope, the poet, filed a bill against Curl, the bookseller, praying for 
an injunction to restrain the sale of a book, entitled “ Letters of Pope, 
Swift and others.” The book consisted of letters written by Pope 
to Swift, Bolingbroke, Arbuthnot, and others, and of letters by them to 
him. The book was published, and the injunction was continued 
only as to the letters written by Pope, not those written ¢o him. 

The case, Gee v. Pritchard, 2 Swanston’s Rep. 440, was also cited 
as fully sustaining the position. The letters were written by the 
complainant to the defendant. They were private, familiar letters, 
and not such literary compositions as gave the complainant any ex- 
clusive right of property as author. But the defendant, as receiver of 
them, possessed a chattel interest; that interest, however, the Chan- 
cellor declared had been abandoned by the return of the originals to 
the complainant, the defendant retaining copies; and inasmuch as no 
publication was made, the injunction was retained to restrain it. 
Many other authorities were cited, but these are sufficient to illustrate 
the position. 

6. It was farther argued that no right of-property such as that 
claimed in the bill existed in Jesse Hoyt, either in his three letters, 
or in Van Buren’s, and the rest in the remaining one hundred and 
forty-six, and therefore in Hoyt as their bailee or trustee; for this, 
that the letters themselves were not literary compositions within the 
meaning of the law; that they possessed none of the attributes or 
characteristics of literary property; that they were not and could not 
be the subject matter of copyright, and therefore that their writers 
were not possessed of any exclusive right to multiply copies of them; 
that the distinction was a clear distinction, and easily appreciated and 
understood, between such letters whose composers it was the policy of 
the law to protect, and such as were entitled to no such protection— 
such as were written, though upon familiar subjects, by Pope or Swift, 
or Washington, and such as this book contains, from Swartwout, 
John Van Buren, and the rest. This distinction has been taken in 
every case reported in which it has become necessary to apply it, and 
in none more positively than in that of Wetmore v. Scovill et als., 3 
Edwards’ Chan. Rep. 515, decided by his Honor Vice Chancellor 
McCoun, now presiding. That was a bill filed by Wetmore against 
Slamm and others, to restrain their publication of private letters writ- 
ten by Wetmore to Mitchell, while the latter was a member of Con- 
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gress, and obtained from Mitchell, no matter how, by the defendants. 
The injunction was granted upon the filing of the bill, but dissolved 
upen motion. The claim was not based upon any right of property 
in the complainant, but that the publication was a great breach of 
trust, and was designed and would tend to injure the feelings of the 
complainant. The Chancellor reviewed 4ll the decisions, from that 
of Pope vy. Curl down to the present time, and came to the conclu- 
sion, deduced from them, that a Court of |Equity could not interfere 
to restrain such publication but upon the ground that it was an inva- 
sion of some right of property, either as juthor or possessor of the 
chattel; that the distinction between the letters having all the cha- 
racteristics of literary compositions, such aj Pope’s and Chesterfield’s, 
though kept private, and private letters on affairs of business or do- 
mestic concerns, or written as mere acts of friendship, is very obvious, 
and that in the former only can the right of property as composer be 
be said to exist. | 

[The Chancellor, at this stage of the argument, interrupted the 
counsel for the defendant, and asked Mr. Hall, counsel for Mr. Hoyt, 
if he claimed the protection of the Court on the ground that the let- 
ters published were literary property, in which the authors possessed 
a copyright. Mr. Hall said that his client claimed a right of pro- 
perty, and he did not think it mattered whether it was a right of 
property as author, or a chattel right in the specific paper. To 
which the Chancellor replied to the effect, that the counsel for 
the defence need not farther argue that point; that the letters in 
question were not literary compositions, entitling their writers to an 
exclusive privilege as authors, and that the bill could not be sustained 
on that ground. ] 





The counsel then continued, and argued that the complainant’s bill 
most clearly placed his claim upon that ground; that the exclusive 
right to multiply copies, claimed for himself as to three letters, and as 
trustee for Van Buren, Butler, and the rest, as to the one hundred 
and forty-six, was the right only of the author of a literary composi- 
tion, in whom existed the copyright; that if that right did not exist, 
as the Court conceded, the suit is at an end—the injunction must be 
dissolved. 

7. The counsel argued, that in every case reported in the books, 
in which an injunction had been issued to restrain a publication, it 
has been upon the ground that the complainant is possessed of the ex- 
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clusive right to publish, which right has been invaded; that the ques- 
tion asked is, Has the complainant the right which has been invaded? 
and the answer to this question aflords the test, and only test, of the 
right of the complainant to the injunction prayed for. If the com- 
plainant has not that right, it matters not for which of the various rea- 
sons within the policy of the law that right does not exist, the injunc- 
tion, which is an incident only to that right, cannot be sustained. To 
this point all the authorities were cited, in which it was believed the 
question had arisen, and which, it was urged, fully sustained the posi- 
tion. 

8. It was contended farther, that no exclusive right of property in 
the letters restrained by the injunction, could exist in any one, for an- 
other reason than that they possessed none of the attributes of literary 
compositions—for this: that, upon an examination of these letters, it 
would be found that they were of such a character that it was not the 
policy of the law to protect them: they were demoralizing in their ten- 
dency; that a Court of Chancery would never interfere for the pro- 
tection of compositions of such a nature, or to restrain their publica- 
tion on behalf of their composers, was fully established in the case of 
Murray v. Benbow, which was a bill filed to retrain the publication 
of a pirated edition of Byron’s Cain, and of Byron v. Dugdale, which 
was a bill to restrain the publication of a pirated edition of Don Juan. 
In both these cases the Court refused to interfere, on the ground that 
the demoralizing character of the works in question was such that the 
author could have no exclusive right of multiplying copies of his pro- 
ductions. 

By an examination of these letters, the counsel argued, it will be 
seen that they treat of stock-gambling and betting on elections—of 
the best mode of intriguing for office, and how that office should be 
used, not for the public weal, but to subserve the basest and most 
wicked personal and party purpose—of the easiest way of robbing the 
widow and the orphan, by an artificial and corrupt upholding of a 
rotten bankrupt banking institution; and it will be farther seen,» 
that in many instances, they are composed of language and epithets 
the most blasphemous, the demoralizing tendency of which cannot be 
doubted, even by the most liberal reader. 

[The V. Chancellor here again interrupted the counsel, and asked, if 
the letters were of the character by him stated, whether he contended 
that his client had a right to publish them to the world. To this the 
counsel replied, that the question was, not the right of the defendant, 
but of the complainant. If the complainant had not the right, the in- 
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junction must be dissolved. But the letters constitute but about one 
third of the book. Thisis the bane. The compiler has endeavored, 
by the composition of the remaining two thirds, to supply the anti- 
dote. | 

This isa very imperfect report of the argument by Mr. Stoughton, 
though we believe that the points made are all correctly stated. The 
argument certainly exhibited much learning and ability, and was 
clearly and eloquently delivered. 

Mr. Hall, for the complainant, replied at length, and with much 
force and ingenuity attacked and endeavored to overthrow the various 
positions which had been taken in support of the motion. Mr. Hall 
spoke much of the gross breach of trust and confidence, and the vio- 
lation of every law of honor, of honesty, and of decency, in the pub- 
lication of the letters, and argued that it would be strange indeed, if 
the Court of Chancery had no power to interfere in such a case, His 
argument seemed, for the greater part, an endeavor to convince the 
Court that the principle of the decision in the case of Wetmore v. 
Scovell, et als., was not the true one. 

The Vice Chancellor’s opinion was given on Wednesday morning, 
as we have stated. He reviewed at length the various cases, both 
in England and this country, in which the right of property in manu- 
script letters had been discussed, and which had settled the law with 
reference thereto. From these decisions his Honor declared the fol- 
lowing as the legal deductions: 

1. That the writer of letters possessing the attributes of literary 
compositions, retained the exclusive right of multiplying copies of 
them, notwithstanding his sending the lettersto another. 2. That the 
receiver of such letters, as such, acquired a special chattel property 
in them, in the material, and words and figures transcribed thereon; 
that this property gave him the right to read, to keep, and to use the 
letters, for all the legitimate purposes designed by the writer, but 
not to publish or multiply copies; and that the receiver of such letters 
might be regarded as the bailee or trustee of the writer for the pro- 
tection of his exclusive privilege of publication. 

Applying these principles to the case at bar, his Honor declared, 
that to his mind, it was clear that Mr. Hoyt possessed the exclusive right 
of multiplying copies of the three letters, written and composed by him, 
and that the various writers and authors of the remaining letters possessed 
the exclusive right of multiplying copies of their productions, and of course 
were entitled to the copyright!! and that Hoyt, as their trustee or bailee, 
might maintain this suit for the protection of their right. Of course. 
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having thus applied the principles of law, his Honor refused either to 
dissolve or modify the injunction. 

So very extraordinary did this conclusion seem to the counsel for 
the defendant, that, at its close, Mr. Stoughton asked the Court if he 
had correctly understood his Honor, the day before, to declare dis- 
tinctly that the bill could not be sustained, on the ground that the 
authors of the letters were possessed of an exclusive right to multiply 
copies of them as literary compositions; that they did not possess 
the attributes of such compositions, in which the authors could pos- 
sess a copyright! 

To this the Vice Chancellor replied, though with some hesitation, 
that he did say so, and was of that opinion still. 

To this, Mr. Stoughton rejoined, by asking his Honor if he 
would not then so modify the injunction as to apply to the chattel 
interest only of Mr. Hoyt in the specific letters and paper, copies of 
which were published in the book. 

His Honor said that he saw no reason for disturbing the injunction 
as it was. | 

This is surely, as we have before stated, a most extraordinary deci- 
sion——not only as based upon a most singular receding from the posi- 
tion assumed by the Vice Chancellor the day before, but as utterly 
inconsistent with the principle of his decision in the case of Wetmore 
v. Scovell. 

We incline not to indulge in any reflections which naturally sug- 
gest themselves to the mind as to the probable cause of this most 
palpable judicial inconsistency, to use no stronger term. But, that 
this inconsistency may be made apparent, and not rest in mere as- 
sertion, we will venture to quote some of the conclusions of the Vice 
Chancellor in the case of Wetmore v. Scovell, et als. 


“From a close examination of these cases, I think it is quite ap- 
parent that the Court of Chancery has assumed jurisdiction to re- 
strain the publication of private letters, on no other principle and 
upon no broader ground, than that of a copyright in literary pro- 
ductions, or of property in the paper on which they are written— 
similar to property in stereotype or engraved plates. 

“ The distinction between letters having all the characteristics of 
literary compositions, such as have been described, (the letters of 
Pope and Chesterfield,) though kept private, and private letters on 
affairs of business, or domestic concerns, or written as mere acts of 
friendship, is very obvious. . 

“JT find no instance, and I believe none can be found, where the 
Court of Chancery has exercised the power of preventing the publi- 
cation of private letters of business, on the ground of copyright, or 
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literary property, when they possess none of the attributes of literary 
compositions. Such an attribute is not a mere fiction of law, which the 
Court will lay hold of to obtain jurisdiction. 

“JT know of no law than that which may be found in a just sense 
of propriety and honor, to forbid the publication of private letters or 
papers, not having the character of property about them.” 





Circuit Court of the United States—District of Ohio, July Term, 1845. 


Brooxs & Morris v. Bicknett & JENKINS. 


[Reported By Jupe¢e McLean. | 
WOODWORTH’S PATENT—NEW TRIAL—ISSUE OUT OF CHANCERY. 


A verdict on an issue at law, directed by a Court of Chancery, will not be set aside 
on the ground that it is against the weight of evidence, unless the preponderance 
of the evidence shall be clear. 


Such an issue is not directed as a matter of form. 


Where doubts exist, or testimony conflicts, or where the subject matter is fit to be 
examined by a jury, an issue should be directed. 


Patent right cases are of this character, as they are to be decided by experts, who 
generally differ in opinion. 


There is no infringement of a combined machine, unless all the parts which consti- 
tute the combination are used. 


Before the right under a patent is established at law, Chancery will not decree an 
injunction, unless such right shall be clearly established. 


Messrs. Wricut, Corrin & Miner, for the plaintiffs; 
Messrs. Waker, GaLLoway, and Kester, for the defendants. 


OPINION OF THE COURT. 


Tuis is a motion for a new trial of an issue at law, directed by the 
Chancery side of this Court. The complainants filed their bill, repre- 
senting that they are the assignees of Woodworth’s Planing Machine, 
&c., for the County of Hamilton and other territory; that the de- 
fendants have infringed their rights by the use of a machine, the same 
in principle as Woodworth’s; and they pray that the defendants may 
be enjoined from the use of their machine. The Court directed an 
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issue at law to try the rights of the respective parties. An issue was 
made up, involving the following points in regard to the validity of 
Woodworth’s patent. 

1. The renewal of the patent by the administrator of Woodworth. 

2. The assignment of the patent to the plaintiffs. 

3. The sufficiency of the specifications. 

4. The validity of the disclaimer of the circular saws by the admin- 


istrator. 

5. The novelty of the invention. 

6. Whether the machines are substantially the same in principle. 

More than thirty witnesses were examined in the case, either orally 
or by written depositions, many of them being eminent for their theo- 
retical and practical knowledge in mechanics, and in the structure of 
machinery in general. On all the facts submitied to the jury, the 
witnesses differed in opinion, rather more than half being on the side 
of the plaintiffs, and the others for the defendants. The cause was 
patiently heard by the jury, argued by counsel, and submitted to them 
by the Court. They returned a general verdict for the defendants, 
And now a motion is made to set aside the verdict. 

In Store v. Mabbot, 2 Ves. Sen. 552, it is said that “ Courts of 
Equity are much less strict in granting new trials than Courts of Law, 
it being necessary, not that the question should be decided to the 
satisfaction of others, though ever so often, but that the conscience of 
the Court should be quite satisfied.” In another case, it was said, 
“ the Court will not direct a new trial of the issue, if application for 
a new trial rested solely upon the ground that the verdict was against 
the weight of evidence.” 

In this case, there is no objection, founded on the admission or re- 
jection of testimony—none to the conduct of the jury, or the charge 
of the Court. The motion for a new trial rests wholly on the allega- 
tion that the verdict was against the weight of evidence. In an or- 
dinary case at law, a new trial is rarely if ever granted on this 
ground. The jury weigh the evidence, and determine on thé credi- 
bility of witnesses; and when they have thus determined, the pre- 
ponderance must be striking and clear, to authorize a Court to order 
a new trial. The conscience of a Chancellor must, it is said, be satis- 
fied: but the same may be said in a Court of Law. The word, con- 
science, here means nothing more than a sacred and legal conviction 
in the mind of the Court, that the verdict is sustained by the evidence. 
The finding of a jury is entitled to great weight, whether on an issuc 
directed out of Chancery,or in an ordinary case at Law. If this 
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were not so, why should a Court of Chancery direct an issue? This 
is not done as a mere form, but to relieve the Court in a matter of 
doubt, or because, from the nature of the case, and the conflict of the 
testimony, it is fitthat a jury should decide. Of this character was 
the case under consideration. It involved the structure of complicated 
machinery, the sufficiency of its description, and its identity in prin- 
ciple with other machines. These points could only be satisfactorily 
decided by the testimony of experts; and, as usual in such cases, there 
was great diversity of opinion among the machinists examined as 
witnesses, Now such a controversy is not to be determined alone by 
the number of witnesseson the respective sides; but their character, 
knowledge, experience, and manner of statement, have great influence 
in the decision. Such a matter is most appropriately referred to a 
jury. The rule has been well settled, that in these cases an injunc- 
tion will not be decreed, unless the right is clear, or has been estab- 
lished by an action at law. 

That these same issues were submitted to a prior jury, which, after 
a full hearing of the evidence, were discharged by the Court, because 
they could not agree upon a verdict, is a fact which cannot be entirely 
overlooked on this motion. 

As the verdict was a general one, the Court cannot judicially know 
on what point or points it turned. If the jury found against the 
plaintiffs on the third, fourth, fifth, or sixth point above stated, unless 
otherwise instructed, their verdict would have been, generally, as ren- 
dered, for the defendants. In this aspect of the case I have had the 
most difficulty. For if the jury found that the defendants’ machine 
was an improvement upon the plaintiffs’, there was still an infringe- 
ment, if the plaintiffs’ entire machine had been used by the defendants, 
I say the plaintiffs’ entire machine, as it was the opinion of the Court 
that Woodworth’s specifications could only be sustained for a combi- 
nation of known mechanical powers. Had Woodworth’s machine, as 
specified, been an improvement upon any other, then the use of any 
part of the improved machine would be an infringement. But there 
is no infringement of a combined machine, unless every part be used. 
All the witnesses called by the defendants, stated their planing irons 
were substantially different in their mode of being fastened and ope- 
rating, from those of the plaintiffs; and Keller, one of the principal 
witnesses of the plaintiffs, coincided with this view, and said, “ he con- 
sidered that in this respect the defendants’ machine was an improve- 
ment upon the plaintiffs’, which entitled them to a patent. Now, if 
this improvement was substantially different from one of the combined 
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parts of Woodworth’s machine, though it was substituted for it, and 
all the other parts were used, still there was no violation of the plain- 
tiffs’ right. ‘The same parts must be used in the same combination, to 
make the defendants liable. This I understand to be the rule as laid 
down in numerous cases. 

Upon the whole, on a full consideration of the case as stated, and 
as shown by the evidenee, I do not feel authorized to grant a new 
trial, or set aside the verdict. There is evidence, and strong evidence, 
to sustain the finding of the jury. On the other side, the evidence for 
the plaintiffs is as strong, perhaps stronger; but the preponderance is 
not so clear as to enable the Court to disregard the verdict. If 
Woodworth’s specifications had been sufficient for an improved ma- 
chine, and the same points had been submitted to the jury, that were 
submitted to them in this case, I should have ordered a new trial. 





Supreme Court of Illinois, at Spring field, December Term, 1844. 


Grorce Frazer, et als., 7» Witt1am LaucHuin, et als. 


Joun Dor, ex dem. Wuey, et als.,v. Joun Bean, et als. 


[Rerortep By CHARLES GILMAN. ] 
MOTION TO FILE AMENDED BILL OF EXCEPTIONS. 


A bill of exceptions was, on motion, allowed to be amended by the Judge who tried 
the cause, by affixing his seal thereto, although the Judge was not in office at the 
time of such amendment. 


In the former case, the bill of exceptions was signed by the Hon. 
Stephen A. Douglass, and in the latter by the Hon. Peter Lott, It 
has been the practice with counsel, in drawing up bills of exceptions, 
to add the usual seal or scrawl, at the close thereof, before presenting 
the same to the Court for approval; and the Court below, in these 
cases, did not notice that the seal was omitted. When the causes 
came up for hearing in this Court, both of the Judges, who presided 
at the trial, were out of office. Motions were therefore made, with 
argument, to permit the Ex-Judges to annex their seals to their respec- 
tive signatures in the said bills. 


nh {i $%—.:> 


rn 








Frazier v. Laughlin. 113 


J. A. McDoveat, for Frazier e¢ ai. ; 
A. WiiuraMs and A. Jounsron, for Wiley e al. 


The only question is, whether a Judge, out of office, can seal a bill 
of exceptions. The Court is referred to the following authorities in 
support of the motion: Gibson v. Bailey, 9 New Hamp. 169, 176; 
Shepherd v. White, and Campbell v. Shult, 3 Cowen 33; Lyons v. 
Rood, 11 Verm. 165. 


O. H. Brownine and N. Busunett, for defendants. 


The Court. The only provision in our statutes in relation to bills of 
exceptions, is to be found in the Practice Act, § 19, R. L. 491; Gale’s 
Stat. 553. wasnt 

This Court has decided that the seal of the bill of exceptions is es- 
sential. Jones v. Sprague, 2 Scam. 55. It was also so held in Davis 
v. Wilson, 2 Harris & Johns. 445. 

The Judge who decided the case, must sign and seal the bill; and 
this he must do while in office, and under the sanction of his official 
oath; and for the exercise of which the law will hold him responsible 
as such officer. His successor cannot do it. 

The bill must be signed as a Court—not by the members thereof 
severally and out of Court. Clark v. Dutcher, 19 Johns. 247. 

The bill of exceptions is a creature of the Statute; and it must be 
complied with in form and substance. Stewart v. Hawley,22 Wend. 
964. 

The Judge who tries the cause must seal and sign the bill, or it is 
a nullity, if done by his successor, or any other Judge. Law v. Jack- 
son, 8 Cowen, 747; Consaul v. Lidell, 7 Missouri, 251. 

A Clerk out of office cannot amend a record made by him while 
Clerk. Hartwell v. Littleton, 13 Pick. 229, 232; Taylor v. Henry, 
2 do. 402; Wells v. Battelle, 11 Mass. 481; Acheson v. Western Re- 
serve Bank, 8 Ohio, 118. 

The Judge must sign and seal the bill during the same term. 
Gives v. Bradley, 3 Bibb, 195. It must be taken within the time the 
Statute allows. Higbee v. Sattan, 14 Verm. 555. 

A party is not entitled to a certiorari after argument, or even after 
joinder in error. Cheetham v. Tilloison, 4 Johns. 509. 


Motion allowed—Locxwoop, J. dissenting. 


Vor. III].—No. 3. 15 
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LAW REFORM. 
[By Wim M. Corry.] 


Tue epoch will come when the quality of the law itself shall be im- 
proved, by the modification of its theory and principles, to match cor- 
responding improvements of the age. Some reformers look for a day 
so specdy, to bring about this great result, that they are thinking for 
themselves of liberal shares of the honor. Indeed, it is quite proba- 
ble that an embryo practitioner, or ambitious student, is now alive, who 
expects to go down in person, to the astonishment of posterity, with 
“his code in his hand.” We have no sneer for such ambition; for in 
all earnestness, we would encourage any in the glorious design, and 
far more than coldly second him in the actual consummation of valu- 
able amendments to the present defective structure of jurisprudence. 
Law reform is the most appropriate and elevated range for the pro- 
fessional mind. Its own intrinsic importance, not less than the high 
powers and great fidelity of purpose, which are required for distinction 
in that walk of knowledge, have made it the chosen and mature _pur- 
suit of the best intellects that have ever illustrated genius or station. 
It was the darling, during the splendid ages of antiquity, of the law- 
givers and law expounders in Greece and Rome; and the immortal- 
ity which it conferred, was the fit and highest reward for arduous stu- 
dies and repeated conflicts with those errors and prejudices in which 
the received opinions of every people at any period, must abound. It 
was the passion of the lamented Story—of Legare, of Livingston and 
Du Ponceau, at home; and of Napoleon, Bentham, of Romilly, of Mc- 
Intosh* abroad; it is the hobby of Brougham and Denman, of Cot- 
tenham and Campbell, Guizot and Berryer, and rather a favorite 
policy with the governments of England and France. In our own coun- 
try, the lawyers are occasionally agitating the subject of law reform in 





* « England,” by Mr. McIntosh, is the best first book of history for law students. 
It is only a fragment; but it abounds with instruction in the principles and develop- 
ment of the common law. No writer ever spoke with greater precision to his point; 
and no diction can be more beautiful than it appears in the graces of his fascinating 
style. For reflection and philosophy, his superior cannot be found in any of that host 


of authors who have taken the precedence for British literature from every age. 
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the radical spirit which seeks the entire decomposition and recomposi- 
tion of the system. When these efforts, some of which have been made 
by the original Editor of this Journal, shall be more definitely presented 
and fully discussed, we will cheerfully give that feeble aid to any 
stage of the struggle, which may be expected from the humblest 
ranks of the profession. 

In this State, it is not to be disguised that the mass of the legal mind, 
and that of the general public, are, however, not yet in a condition to 
approach these fundamental changes. ‘Tney seem to think, that, if 
we have a faithful administration of our present laws, we can get 
along for our own day and generation. And they are equally ami- 
able about the kind of agency which exists in Ohio for dispensing 
justice, and the various modes of its operation. For the sake of ar- 
gument, we will not dissent from the conclusion that a faithful admin- 
istration of the law we have, would be a vast advance in the condition 
of things, and that we might very tolerably progress under it for a 
few years longer, till the necessity of alterations becomes imperious, 
But we follow no man, because we will not allow ourselves to be utterly 
misled by one who compromises with the opinion, much more origi- 
nates it, that the law. is, or can be faithfully administered under our 
present erroneous judiciary system, by any human agency whatever. 
The powers of most men are not equal to the weight of labor thrown 
upon our Judges; and the scale of compensation is such, that inferior 
powers only, as a general rule, can be brought into action. As an in- 
flexible consequence of the over-work and under-pay system of doing 
business, the authority of Ohio decisions has gravitated very low in 
the scale of quotation; and when she has actually become a nation of 
two millions, her jurisprudence has not attained to any kind of emi- 
nence. This miserable thing should be rectified by the united voice 
and counsels of all who are interested for the reputation of the bar 
and welfare of the people. 

In the remarks which follow, upon the means and necessity of modi- 
fying and improving our judiciary system, we will take it for granted 
that the evil of low salaries, and consequent inferiority of Judges, 
is to be removed, and that the very first professional characters are 
to be called upon, and compensated, to administer the system. It is 
only on that hypothesis that law reform in Ohio, short of a change 
of the Constitution, can be any thing but a hopeless task. We cannot 
be mistaken in expecting, from this very Legislature, about to sit, a 
race of diligence between the opposing parties, to correct the falsé 
economy of their predecessors in the retrenchment of salaries for all 
the public officers—the Judges in particular. The divine declara- 
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tion, that “ the laborer is worthy of his hire,” was surely more gene- 
ral in its application than to include only one, and that the lowest 
class of those who live by industry. It is also a truth so enduring as 
still to be an universal injunction upon all employers of a private or 
public character. Parsimony in an individual is censurable; but in 
a proud Commonwealth it is both absurd and abject, when its govern- 
ment becomes inefficient as well as contemptible. 

Our Constitution unfortunately made too minute a provision for the 
future machinery of the judiciary department. It limits the Judges 
of the Supreme Court to four. Besides being an even number, which 
is the very worst for a Court of last resort, they are required to take 
original jurisdiction both of Law and Chancery cases, over a small 
amount; and until lately, the whole civil docket of the numerous 
Courts of Common Pleas throughout the State, was poured indiscri- 
minately into their Court by appeal, whenever the losing party could 
find security. Now, by a clumsier provision, if possible, every law 
case may go up to the Supreme Court of the County by writ of error, 
which the Clerk is required to issue on demand, as a matter of course. 
The Chancery cases are all appealable, as before. The four Judges 
of the Supreme Court are compelled to sit in Bank every winter for 
a month, to decide cases of difficulty and magnitude, reserved by 
themselves on the Circuit, and to write out their opinions. But it 
was most egregiously provided by the Constitution itself, that two of 
the Supreme Judges should hold a session of that Court in every 
County in the State, at least once a year; and the probable hardship 
of this organic prescription may be estimated by the considerations, 
first, that the Counties have increased in number from nine to 
eighty; and secondly, that the inhabitants of the State, from a few 
thousands, have become two millions, while the Judges of the Su- 
preme Court are still four in number. In order to embarrass them- 
selves still more, the Supreme Judges have heretofore declined hold- 
ing two Courts on Circuit at the same time, each employing a pair of 
Judges, and occupying at once the whole judicial force. One set re-, 
mains idle while the other is engaged; and at long intervals they 
relieve each other, taking care, however, never to work all at once. 

It should be observed, however, that these gentlemen are only paid 
one thousand dollars a year, which is not much more than the 
salary of a first rate merchant’s clerk in large cities. 

The Constitution provides also for the business of the Courts of 
Common Pleas; but it does not prevent the Legislature from increas- 
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ing the Circuits by contracting the sphere of each presiding Judge, 
with the accumulation of the business. The Judicial Circuits are 
still only sixteen, including eighty counties, which is an average of 
five to every Circuit. By way of utility, we presume, and to promote 
the despatch of business, three Associates are provided for the Presi- 
dent Judge in each County of his Circuit, being an aggregate of two 
hundred and forty Associate Judges. ‘The Courts of Common Pleas, 
thus constructed, are clothed with a mixed, common law and chancery 
jurisdiction, in such cases as shall be prescribed by law: they have 
likewise the whole criminal jurisdiction, and lately, by the law of 
divorce, have acquired ecclesiastical powers. In addition to this mass 
of business, they are conservators of the peace—have probate and 
testamentary jurisdiction, appoint administrators, grant letters of 
guardianship, license auctioneers, taverns and ferries—take appeals 
from Justices of the Peace, and other officers of corporations—issue 
the writ of habeas corpus, and exercise almost every conceivable func- 
tion of a judicial character.* For about forty years also, the law has 
been systematically calculated, not only to oppress, but to depreciate 
the Judges of the Common Pleas. Until the very last winter, ap- 
peals of course were allowed from all their decisions in civil and chan- 
cery cases, without showing any cause, wherever security could be 
got by the losing side. As the law then stood, a case would first be 
deliberately tried in the Common Pleas, and decided without any con- 
sequences whatever, but the appeal. There wisely sat four Judges 
to declare the legal propositions, the twelve jurors to hear the facts; 
then came the parties with their witnesses. The cause, after several 
continuances for want of time, was at length ready to be determined— 
Sheriff, Deputies, Clerks, &c., all busy and energetic to marshall the 
usual incidents of the trial; days and weeks were consumed in the 
investigation: the verdict was at last rendered, and judgment pro- 
nounced; but nothing had been effectually done. Either party, 
plaintiff or defendant, might appeal, by giving a bond in double the 
amount of the judgment, to the next Supreme Court of the County, 
and the cause was there discussed, heard, decided de novo, with all 
the forms of the absurd investigation in the Common Pleas, What a 
mockery of justice was here! The whole history of civilized men can 
hardly furnish the parallel, not to say the inferior example of such an 
administration of the law. Even the execrable Judges of Lynford 





* Art. iii. sect. 1 to 8 Const. Ohio. 


ee * 2 


‘8 
1 
i 
- 











118 Law Reform. 


abhorred inefficiency, and at most, had but one hearing of the cause, 
and that was always final, or there is no truth in poetry: 
“ We oft have heard of Lynford law, 


Where in the morn they hang and draw, 
But sit in judgment after.” 


. Last winter the system of appeals was abolished, it is true; but a 
worse system of delay wasintroduced. Instead of the appeal of course, 
we have the writ of error of course, to be issued to any judgment of 
the Common Pleas, before appealable, by the Clerk of the Supreme 
Court of the County. The cases which were finally taken up by 
appeal, now go up on writs of error, from a mere Clerk, at the losing 
party’s instance, no matter how destitute of merits; and the delay 
which was heretofore had by filing one kind of a bond, is now secured 
by another bond with a different condition. This is intolerable; and 
unless a thorough reform can be accomplished, we may expect the 
system to break down, and the respect of the public for the law and 
the lawyers to disappear. There is no concealing nor denying the 
stubborn fact, that the law’s delay in Ohio amounts to a substantial 
denial of justice. It will become’ those having the responsibility to 
see toit, that this reproach is swiftly removed. The people have 
submitted, as they always do, to abuses of which description can hardly 
be given in any abstract terms. It was no other master of the hu- 
man passions, as well as of systems both false and true, and of know- 
ledge useful as well as idle, than Mirabeau, who exclaimed in the 
Tribune of the National Assembly, “ We know there is a limit to 
fruitless endurance.” This universal complaint of the lawyers, that 
they cannot get a final decision without years of postponement, and 
repeated conflicts to no purpose, and the conviction of suitors that 
they are ruined as much by success as by defeat, will produce a 
revolution on the subject. Men will not submit to every thing: the 
sacrifice of their substance and their rights, without any justice, dis- 
crimination or doubt, must end quickly if not violently. If the Le- 
gislature will not alleviate the wrongs and miseries of our judiciary. 
system, the people will undertake to redress themselves by seizing the 
Constitution, and pulling it to pieces. That is the last resort, failing 
the Legislature; and it will very soon be adopted, if the apathy of 
the lawyers and lawgivers is not roused to the task of reformation. 
The position of things in this State warrants extreme remedies, It 
approaches the condition of New York, where they have just decided 
by an overwhelming vote on revising their Constitution. With them, 
as with us, the situation of the Courts was too grievous to be borne. 
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The Supreme Court of that State is said to be two years behind its 
docket of four hundred cases—the Court of Errors almost three years 
in arrear—the Chancellor at the still more respectful distance of 
four years. The Evening Post of the 31st October, observes, that 
parties filing bills in Chancery, “and conducting the litigation suc- 
cessfully, step by step, without a single accident, would have no rea- 
son to expect a final decree in less than five years. This officer 
(the Chancellor) has cases now before him, waiting adjudication, 
which were argued four years ago and upwards. Indeed, we are 
credibly informed, that this accumulation has become so oppressive, 
that he has abandoned-the practice of deciding old cases according 
to the order of their argument, but has. announced his intention of 
deciding on new arguments at once, and old cases as fast as oppor- 
tunity will permit.” The same paper attributes these egregious evils 
to the system, and gives the Judges in Law and Equity under it, 
credit for great industry and ability. Our own actual condition in 
Ohio is not much better; and it is only not worse, because the com- 
munity is younger, and the lawyers and litigants are hardly yet well 
educated to the best employment of all the means for delay, which 
even more abound in-our system. The causes of that condition are 
equally obvious. They are to be found in the very organization of 
the judiciary department, and aggravated by the mischiefs of bad 
legislation. ‘The Judges themselves are not so much to blame: no 
Judges could answer satisfactorily the various and distressing demands 
upon them which the system imperatively makes. He would be a 
very unjust man who would visit all the abuses of the judiciary upon 
their heads. 

At a crisis so portentous, the lawyers should certainly give a little 
of their valuable time to the public, if it did not involve, as it does, 
their own usefulness, standing and fame. The profession in the Le- 
gislature, and out of the Legislature, must meet the emergency with 
their advice and exertions: not one of all its throng can justify him- 
self in withholding his mite from the general treasure of amendment. 
More in the hope of stimulating abler men, than presuming on the 
value of the following suggestions, they are respectfully presented to 
the readers of the Journal. 

We can have a far superior administration of justice in Ohio through 
the instrumentality of the Legislature, without resorting to a conven- 
tion of the people. After much reflection, we would submit to the 
judgment of the profession the following four leading propositions, 


which seem to us indispensable corner stones for the new superstruc- 
ture. 
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I. There should be a division of the Law from the Equity Juris- 
diction in the two populous districts at Cleveland and Cincinnati, by 
the establishment of separate Courts of Chancery; and others to be 
hereafter established, as occasion requires. 

II. The Writs of Error, as matters of course, and all Appeals in 
Chancery Cases, as matters of course, should be abolished, and no 
revision of judgments, in either Law or Equity cases, but for good 
cause shewn, allowed. 

III. There should be a Court of Review in Chancery, held by a 
Chancellor, constantly sitting at Columbus, to revise the errors in 
those cases from Courts of Common Pleas, and district Chancery 
Courts. 

IV. The Supreme Court of the State of Ohio, with all the Judges 
present, should sit thrice, or oftener, in Bank, for the speedy and 
authoritative decision of Common Law questions, presented by Bills 
of Exception, &c., and which shall be orally discussed in open 
Court.* 


= 





* It was once proposed to amend the Judiciary System of Ohio, by establishing 
an intermediate set of tribunals of both Law and Equity Jurisdiction, to be called 
“ Circuit Courts.” The objections to such a reform are thought to be insurmount- 
able by the best legal minds. If it should become necessary to canvass the merits 
of the Circuit Court system, we will attempt to doit justice. The idea proceeded, it is 
prover to say, from a quarter to which the public are indebted for valuable labors in 

egal research, as well as judicial administration. We subjoin a very brief Abstract 
of the Bill to Establish Circuit Courts, from which its provisions will be apparent. 
We are not advised that the plan was ever brought before the Legislature. 


Abstract of a Bill to establish Circuit Courts. 


Sect. 1. The State to be divided into six Circuits; and each Cireuit Court to sit 
three times a year in each County. 

2. To Consist of one Judge, and be called “ The Circuit Court.” 

3. To have a Seal, a Clerk, and the other officers of the Common Pleas. 

4. To have concurrent jurisdiction with Common Pleas, except in Probate. and 
Testamentary matters; and to confer it, &c., all the laws vesting jurisdiction, &c., 
to apply to Circuit Court. 

5. Appeals to Circuit Court instead of the Supreme Court. 

6. The existing laws regulating Appeals shall apply; but Common Pleas may 
put its own judgment into execution. i 

7. Bills of Exceptions may be taken, and shall be signed and sealed and made 
part of the record in Circuit Courts as in Common Pleas. 

8. Causes to be removed to Supreme Court by Writs of Error, Certiorari, or other 
rocess, and remanded, as now, for execution: provided that Chancery cases may 
e appealed from Circuit Court to Supreme Court, as now, from Common Pleas to 

the Supreme Court. 

| 9. One hundred and twenty-four electors to be annually chosen under the Jury 
Act of February, 1831, instead of one hundred and four. Jury of twelve to be 
drawn, in same manner as now drawn for the Supreme Court and Circuit Court, the 
Clerk to issue the venire, &c. 

_ 10. Circuit Court to give new trials in Cases Appealed from Common Pleas, accord- 
ing to usage of Common Law: and also in its own original cases. 
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The separation of law and chancery business is a step of infinite 
importance to the profession and to the country. Justice in the de- 
partments of law as well as Equity will thus be much easier of at- 
tainment. It will become instead of a rare and dear commodity, 
speedy and certain as well as economical. Besides which, the stand- 
dard of professional excellence and of compensation will rise to cor- 
respond with the improvement. The first great effect of the separa- 
tion will be to relieve the Courts of Common Pleas in such districts 
as require the introduction of a Chancery Judge. He could take 
jurisdiction of divorce, as well as of other cases in equity, all which 
would allow the common pleas much more leisure, and give it the 
capacity which grows out of an undivided-devotion to fewer branches 
of the law. The Constitution provides for the organization of the 
judiciary in such a manner as to admit this beneficial change.* 
Chancery Courts may be established under it, with concurrent juris- 
diction in that branch of the law, which would inevitably take the 
business of that sort away from the Common Pleas. No man can 
doubt either, that the benefit of this alteration would be felt as 
well by the Chancery Lawyers and Judges, as by the Judges of the 
Common Pleas. The acuteness and proficiency of both Judges 
and practitioners in equity would be vastly increased by exclusive 
attention to that practice. The division of labour we know gene- 
rally gives perfection: and some ill-natured wit has said, that “a 
lawyer’s mind is like an axe, for you can only sharpen it by nar- 
rowing it.” Be this last remark as it may, there is no doubt that by 
the virtual separation of Law and Equity jurisdictions, both the pub- 
lic and the profession will experience signal advantages. It will be 
a reformation unattended by any evil, of an original error of great 
magnitude. As soon as the business and population of other districts 
will warrant the arrangement, ramifications of the district Chancery 





11. Judgments of Circuit Court to be lien on real estate, &c. 

12. As to the Seals. 

13. As to the Process. ; 

14. Judge of the Circuit Court to reside in his circuit, but may go into any other 
to hold Court for a sick or absent Judge. 

15. To be a Conservator of the Peace. 

16. A majority of all the Circuit Judges to meet at Columbus, and to adopt rules 
and practice to regulate,—1l. The commencement and conclusion of Pleadings: 
2. The Assignment of Venue: 3. The return of Mesne Process and of the Issue: 
4. The Amendment of Pleadings: and 5, the Mode of Altering the Rules. 

* Art. IIT. See. 1. 


Vor. Il. 16 
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system should pervade the State, bringing Equity, step by step with 
Law, home to every man’s door. 

The second proposition has two branches, one proposing to do away 
with Writs of Error of course; and the other to abolish Chancery Ap- 
peals, unless there are merits in the application for them. Surely the 
administration of the law is too serious in its nature to be instrumental 
in obtaining delay for the mere sake of delay; indeed, so serious is it, 
that any, the slightest hindrance of its course, is a material perversion 
of its design. No Writ of Error to the Common Pleas should ever 
be allowed as a matter of course, for no verdict or judgment should 
be set aside without good cause being shown in open court. Besides, 
at present, these writs are returnable to the Supreme Court of the 
County. That Court sits but once a year, and without the sem- 
blance of reason being assigned for it, there may be most vexatious 
delay in every case. Every verdict will be fruitless till the next 
annual sitting of the Court; and if the attorney be tenacious of his 
right to an oral argument, the case must be continued a term at least; 
so that no litigant can now reasonably expect to see the end of the 
plainest case, short of three or four years. 

Now it is very true that writs returnable to the Supreme County 
Court must ex necessitate rei be issued of course by the Clerk. For 
that Court will not be able to sit reasonable sessions in Bank to 
hear full and elaborate discussions, if any part of its time be taken 
up with applications for writs of error, during the period allowed by 
law for each county. But this only shews that the late legislation 
in the premises is altogether erroneous. It is even worse than the 
old system, by which Judges were privately solicited to grant Writs 
of Error to the Common Pleas, without arguments, or the essential 
forms, to say nothing of the substance of a good administration. It 
is worse, because the important functions of the Common Pleas are 
not only at the mercy of a mere Clerk, doing the bidding of inter- 
ested litigants; but these functions, except in the most trivial in- 
stances will always have been exerted absolutely in vain! To what 
a pitiful state must not the Courts of Common Pleas, organized for 
usefulness by the very Constitution itself, be reduced, if they are 
thus not merely to be paralyzed, but annihilated? the gross wrongs 
of this policy now first introduced, are quite apparent without any 
aid of contrast; but look a moment at a correct state of things. There 
is no reason why the verdicts and judgments of the Common Pleas 
should not be final, if they are correct; the consequence of making 
them so, unless errors could be shewn, would be to fully employ all 
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the time of those Courts with the business; and to compel them to 
do the business well. The knowledge of this state of things would 
require the lawyers to prepare and to try their causes with the ut- 
most diligence in these Courts; and the Judges who preside, having 
the advantage of such thorough preparation, and the consciousness of 
responsibility, would quickly improve in dispatch and precision, and 
all the qualifications for the discharge of judicial duty which should 
characterise the Bench. 

The appeals of course, in Chancery cases, should be abolished on 
the same grounds which have been suggested against the late system 
of similar appeals in Law-cases. If there have been no error com- 
mitted in the adjudication of the Chancery cause, it is altogether 
unreasonable that it should be presented de novo, to a fresh scrutiny, 
and another tribunal. Such a plan is fatal to right and justice, and 
is at variance not less with principle than common sense. The rem- 
edy will be given in another article. 

We consider the third proposition for the establishment. of the 
Court of Review in Chancery, under the control of a Chancellor, all 
important. This Court should have no original jurisdiction whatever; 
but should be wholly occupied in revising the erroneous decisions of 
the Common Pleas, and of the district Chancery Judges. Its business 
should be confined to the decision of Bills of Review, so arranged 
under the rules, as to present every law question in that class of 
cases. It would thus be a permanent tribunal fixed at the Capital, 
without any bias in favor of its own mistakes, having time to do 
justice, and that superior ability to arrive at it, which springs from 
an exclusive devotion to one department of the law. The same 
theory which prescribes a separation of Law and Chancery in the 
Lower Courts, demands a Chancellor. If it be good policy at the 
inception of the cause to have it tried by a Chancery Judge, a for- 
tiori, is it necessary in the Court of Last Resort. Such likewise is 
the structure of the English System which has been tested and ad- 
mired for ages. 

By means of this system of Review over Chancery decisions, we 
shall have in active and constant operation the entire security against 
error of which any system is capable. The lower Courts will be 
careful, because they are always watched; and the Chancellor will 
be vigilant to discern something which he can correct. Besides cer- 
tainty, great promptitude of adjudication must be secured. The 
Chancellor will sit on his own adjournments, and of course while he 
has anything to do; so that the parties may be forthwith re-instated 
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in their rights. This is a leading consideration of the proposed Law 
Reform in this State. If the delays of the Law Cases are proverbial; 
the delays of suits in Chancery are far less endurable. When at all 
important they are appealed to the Supreme County Court, sitting 
but once a year; and will be kept there until the Defendant chooses 
to consent that they may be decided. That Court is always behind, 
and always in a hurry. The Judges have no time, and less inclina- 
tion to hear oral arguments on the Chancery side; and so the case 
will certainly be once or twice continued if such a course is pro- 
posed. These cases frequently affect the most important rights and 
interests; the peace of families, and the fortunes of children and 
parents as well as their expectations. But any number of years’ de- 
lay may be obtained by an adroit practitioner and an unscrupulous 
client. The amount of the matter is, that the Legislature have omit- 
ted to provide a proper tribunal for the trial and settlement of that 
kind of litigation, which is in any respect safe or adequate. Without 
the assistance of a fair discussion, with neither time nor opportunity 
to consult books, the Judges are called on to apply the law to com- 
plicated facts, extemporaneously. A decision under such disadvan- 
tages, is at last pronounced, and unless the Judges will be pleased 
to acknowledge themselves in error, this hasty, crude, and undigested 
decision will preclude all parties. Judging by the incessant repetition 
of such egregious circumstances, we presume those interested will 
instantly and cordially unite in the prayer, that all appellate Chan- 
cery Jurisdiction of the Supreme Court, should be abolished. We 
are aware that some of the older practitioners, and perhaps a por- 
tion of the young, think that the Constitution will not allow the 
ultimate jurisdiction of the Supreme Court in Chancery Cases to be 
superseded by a Chancellor sitting in Review. There may be room 
for argument on this question; but the opinion is beginning to prevail 
that such a tribunal would be Constitutional. The necessity of it is 
so imperative, that we would request those who have any scruple on 
the subject to scrutinize the language of the Constitution again.* 
The Court in Bank for the trial of Chancery appeals with oral argu- 
ment is preposterous. Were the judges inspired, they could not dis- 
pose of these cases of mixed jurisdiction in the Court of last resort, 
with any success. If a self evident proposition can be suggested, 
this is a most palpable instance. 





* Art. ILL, Sec. 1, et seq. 
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There is something more involved in this Chancery Reform than 
the attainment of dispatch and certainty in the decision of cases. 
Ohio may claim, if she please, some rank in the walks of the Common 
Law. She boasts of thirteen volumes of reported cases, most of them 
containing opinions in that department of jurisprudence. Some of 
these are well, and some admirably pronounced; others have less 
pretension. But to the wisdom of Equity she has not made much 
contribution. We hope that Ohio will soon furnish precedents of 
that sort for the government of her own Courts, and also for the be- 
nefit of her sister States. She has long enough been under tribute 
to them for books of Chancery Law and Chancery Practice. She 
can pay the debt if she have her own Chancellor, whose learning, 
discretion, and wisdom, will give his printed opinions the authority 
of great judgments, replete with logic as well as principle. 

Bearing in mind, that the chief evil to be avoided is delay in our 
administration of justice, and that we also need an opportunity for 
higher and more ample acquisitions in all its departments, let us 
approach the concluding proposition. The Supreme Court consist- 
ing of all the Judges, should sit almost all the time at Columbus, to 
decide Common Law Questions only, to be presented by bills of ex- 
ception. The Constitution requires the Supreme Judges to sit once a 
year in every County; but that service may be performed under the 
new system in three months, provided two sets of judges sit in dif 
ferent Counties at the same time. If the Judges resided at Colum- 
bus, as they ought to do, this Circuit riding would be a recreation. 
The hearing of Motions and the trial of a very few original cases 
would give them something it is true, to do, but the mass of their 
business would come to Bank. The Courts of Common Pleas would 
send up from every part of the State, scores of Motions for new trials, 
in arrest of judgment, &c., &c., which would all be orally argued 
by the very best lawyers in Ohio, and in the best manner. The 
Court would be permanent almost; would draw to it the strength 
of the bar; it would be surrounded by the best libraries, and enjoy 
every means for study and reference; the Judges would be “ at home” 
in every sense of the phrase, and business would be conducted to the 
advancement of justice, and the security of life and property. Re- 
porters would be present to record all the arguments and the deci- 
sions, as well as the lightest word of the Court. These reports 
would be printed directly, and the very latest ideas and the best, 
would find their way to every hamlet. That Court would become a 
great forum for the display of legal skill, and the highest powers of 
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the mind as well as eloquence and learning. An eminence cortes- 
ponding, if not superior to the decisions of the Chancellor, would dis. 
tinguish those of the common law Judges in Bank. In short, it is im- 
possible to exaggerate the consequences of this great effort to elevate 
both our departments of jurisprudence to their highest perfection. It 
is an opportunity and a cause which cannot be overrated.* 

That we are on the verge of a happier era of jurisprudence, we 
cannot permit ourselves to doubt. In some manner it will come 
about; and it is for us to decide in what manner, and also whether 
we will oppose it unavailingly, or give our force to the wheel of 
revolution. The glorious work should not be left to any one man in 
the Legislature, nor be neglected by all men out of the Legislature. 
The last Legislature pleads for its excuse for doing imperfectly what 
little it accomplished, that the Whigs were only in power in one of 
its branches, and that other great questions of reform, now out of the 
way for a season, demanded time and attention. It would be well for 
the Bar of Ohio to take part in the reform of the law. They are a 
powerful body. The irresistible energy of talent and the weight of 
character, belong largely to them. We would advise that they shall 
immediately agitate the whole subject in every part of the State, and 
by discussion, resolution, and memorial, appeal to the Legislature. 
In Cincinnati, this course will be adopted; and she respectfully recom: 
_ mends similar action to the professional men of Columbus, Cleveland, 
Dayton, Steubenville, Chillicothe, Lancaster, and at all other places 
where any interest can be excited on the question of law reform, or 
whence valuable thought can come touching its proper impress, As the 
greatest sufferers by the present system, which compels the Judges to 
decide often according to the standing of counsel only, the younger 
members of the Bar should rise in all their strength. Their vigor in 
violent revolutions is unquestionable: let it be felt in the peaceable 
amendment of abuses. Their seniors will probably leave something 
for them to do, which can be done without a shadow of disrespect. 
But it is at last on the legislative body itself, that attention will be, 
concentrated. ‘The execution of any plan which may be adopted, 
can only be recommended to those who have the right to change our 
laws and remould our systems. Whatever useful effort is made by 





* The modus operandi of the new system will be best explained by the proposed 
act, at the end of the present article, so far as the jurisdiction of the Supreme Court 
and its exercise are concerned. A Chancery act will be hereafter furnished, if ne- 
cessary. The length of this communication prevents its appearance here, although 
it is already prepared, and will be forthcoming hereafter. 
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our lawgivers in the reform under consideration, will be co-operated 
with, as well as admired by many whose sympathy and approbation, 
after all, are no insignificant rewards for the most arduous labors. 
The calendar of the General Assembly enrols names of decided 
eminence in jurisprudence, some of which are associated with its 
highest honors. It will only be a graceful acknowledgment of that 
distinction in return, to improve those fountains by whose side they 
have plucked their laurels. 


A BILL 
To secure the Prompt and Efficient Administration of Justice. 


Sect. 1. Be it enacted by the General Assembly of the State 
of Ohio, That the Court in Bank shall be held in the City of 
Columbus, four times per year, at such times as the Court shall 
appoint. And the Judges of the Supreme Court shall divide the 
State into two Circuits, and a Court shall be held in each Circuit by 
two of the Judges, for the trial of actions commenced in the Supreme 
Court, and for no other purpose. 

Sect. 2. Hereafter there shall be no Appeal of any Action at Law 
from any other Court to the Supreme Court. But final judgments 
in the Courts of Common Pleas and the Superior Court of Cincinnati 
may be examined and reversed or affirmed in the Court in Bank 
upon a Writ of Error. 

Sect. 3. That the President Judges of the Courts of Common Pleas, 
and of all other Courts now in existence, or hereafter to be created, 
for the exercise of civil or criminal jurisdiction, shall be required to 
take down in writing a full note of the testimony in every cause or 
other matter tried before them, which can in any way be brought 
under the revision of the Supreme Court, and likewise of the points 
of law raised by the Counsel on either side at any stage of the case, 
together with the decision of the Court thereon, a copy of which 
said notes shall be certified to the Supreme Court in Bank by such 
President Judge whenever required by either of the parties or their 
counsel for the purpose of moving that Court. 

Sect. 4. That Bills of Exception may be taken to any ruling or 
decision of the said Courts in any cause or matter as aforesaid, de- 
pending before them, upon points of law at any stage of the con- 
troversy which shall be signed and sealed as in ordinary cases, or 
if required by either of the counsel, as soon as the decision of the 
Court is pronounced, and before the cause proceeds. And _ that 
whenever the said Bills of Exceptions are signed and sealed as afore- 
said, the party taking them or his attorney, may assign errors thereon 
and move the Court in Bank forthwith, if then sitting; or if not, at 
the next term thereafter, for a rule on the adverse party to show 
cause why a new trial should not be ordered, or the Judgment finally 
corrected, and the proper Judgment entered as the nature of the case 
requires, . 


& 




















128 Law Reform. 


Sect. 5. That final Judgments in the Courts of Common Pleas, or 
in the Superior Court of Cincinnati shall not, without a special order 
of the Court (to be granted when the defence to any action is frivo- 
lous or plainly groundless) be executed or carried into effect until 
the Court in Bank shall have been sitting _— days after the rendition 
of such Judgment. Nor shall such Judgment be then carried into 
effect if a Writ of Error has been granted by the Court in Bank. 
But such Writ shall not be issued unless the Court shall be of 
opinion that there has been error in the proceedings, or that some 
question of law is presented, which deserves consideration. And the 
application for such Writ shall be publicly made and the errors com- 
plained of, stated in open Court. And such Writ shall not operate as 
a supersedeas, without security being given, exccpt when such Writ 
has been granted within the period aforesaid. 

Sect. 6. All Writs of Error shall be brought within the time 
limited by the Act, entitled “ An Act to Regulate the Practice of the 
Judicial Courts,” and the provisions of the said Act and the other 
laws now in force relative to Writs of Error in civil and criminal 
cases, shall be applied mutatis mutandis to Writs of Error prosecuted 
under this Statute. 

Sect. 7. Upon the trial of any indictment in any Court of Com- 
mon Pleas, raz Derenpant shall always have the rizht to the last speech 
to the Jury, and shall have the right to except to the decision of the 
Court upon any point of law arising in such tral, and also to the 
charge of the Court to the Jury, and to the refusal of the Court to 
grant a new trial when the verdict is against law or evidence, or 
without evidence legally sustaining such verdict. And the Defendant 
in any indictment may apply to the Court in Bank for a Writ of 
Error to set aside the verdict or sentence upon such indictment, but 
such application shall be publicly made and the errors complained 
of stated in open Court, and such Writ shall not be granted without 

cause shown to the Court. 

Sect. 8. That if the President Judge shall have certified his 
notes, as aforesaid; or if a Bill of Exceptions has been taken and 
errors assigned for the purpose of moving the Court in Bank fora 
new trial, or the allowance of a Writ of Error, no sentence upon any 
indictment (when the punishment shall be capital, or by imprison- 
ment in the Penitentiary) shall be carried into effect until the Court 
in Bank shall have been sitting days after such sentence has been, 

nounced by the Court of Common Pleas, nor shall such sentence 

e then carried into effect if a Writ of Error has been granted by the 
Court in Bank; but the execution of such sentence shall in such case 
be suspended until the final determination of such Writ of Error. 
And upon hearing such Writ of Error, the Court shall order the De- 
fendant to be discharged, a new trial to be had, or the sentence to 
be executed as the nature of the case may require; and thereupon 
such proceedings shall be had as directed by an Act entitled “ An 
Act to allow Writs of Error in Criminal Cases.” 
Sect. 9.°That the Court in Bank shall hear oral arguments in all 
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cases, unless the parties or either of them shall choose to present a 
written or printed one: that the Reporter appointed by the Legislature 
shall attend every Session of the said Court, and report its decisions, 
which shall be published as soon after each Session .as convenient, 
together with an appropriate statement of the case, and an extract 
of the points, arguments and authorities on both sides. 

Sect. 10. Repealing clause, &c. 





Licking County (Ohio) Supreme Court——October Term, 1845. 
Before Judges Reav and Hrrcucock. 


Berry v. GRIFFIN. 


[Rerorrep By L. Case.] 


STAY OF EXECUTION UNDER THE LAW FOR PROCEEDING IN REM 
AGAINST BOATS. 


Tus is a writ of Error. The record presented a judgment in an 
action of debt, rendered on the recognizance of Berry for stay of ex- 
ecution in acause before a Justice of the Peace, in which Griffin was 
plaintiff, and the Canal Boat Allegany defendant, being on a judg- 
ment against the boat, rendered under the Statute authorizing pro- 
ceedings against boats, &c., presenting two questions: 

1. Is such bond allowed by the Statute? 

2. If not authorized by Statute, is it good at Common Law? 


L. Case for defendant, Marmor & Bucxinenam for plaintiff in 
Error. 


Per Curiam. The judgment affirmed. Such judgment is au- 
thorized by the Statute; and if it were not, it is good at Common 
Law. 


Vo. Il. 17 
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Licking County (Ohio) Supreme Court—October Term, 1845. 
Before Judges Reap and Hrrcncock. 


Exurasetu Suaw’s Apm’r. v. ARCHER. 
[Rerortep sy L. Casz.] 
BASTARDY—ARBITRATION. 


Tue plaintiff declares in debt on a common arbitration bond, made 
by defendant to the plaintiff’s intestate, referring all matters in dif- 
ference, &c., to arbitration. The declaration alleges the holding of 
the arbitration and award made to said intestate, and its non-pay- 
ment by defendant. 

The defendant pleads specially, that before the making of the 
bond, a warrant in Bastardy was issued, under the Statute against 
him, on the complaint of the intestate charging him with being the 
father of a bastard child with which she was pregnant, by virtue of 
which he was arrested and brought before the Justice issuing the 
same, and that then the bond was executed, referring that complaint, 
and nothing else, to arbitration; and that such complaint, and nothing 
else, was awarded upon. To this plea the plaintiff demurs generally, 

_in which defendant joins—thus presenting the question, whether at 
this stage of proceeding, under the Bastardy Act, the parties may 
settle the complaint in any other manner than that pointed out in 
the first section of thatact. Vide O. Rev. St. page 156. 


L. Case for plaintiff, and H. H. Hunrer for defendant. 


Per Curiam. Demurrer sustained, and judgment for plaintiff. 
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Superior Court of Cincinnati—October Term, 1845. 
Brooke v. THorre. 


[Rerortep By THE Eprrors.]} 


MOTION TO DISCHARGE ON COMMON BAIL, WHEN TOO LATE. 


Derenpant was arrested on a capias ad respondendum, issued under 
the provisions of the act to abolish imprisonment for debt. On the 


day of arrest he filed special bail. 
Mr. Farran now moved to discharge the defendant on common 


bail, because of irregularity in the affidavit. 


Corrin, J. The motion comes too late. After putting in bail 
above, it is too late to move to be discharged upon common bail for 
irregularity in the affidavit. 6 Taunt. 185; 6 B. & C. 76; 1M. & 
S. 230; 1 Cowen, 290; 5 Cowen, 15; Harding, 203; 1 Swan’s Prac- 
tice, 160. 

There is nothing in our late Statutes changing this general rule. 


Motion denied. 





Superior Court of Cincinnati—October Term, 1845. 
Wucuesrer, Inwin & Co. v. Prerson & Avery. 


[Rerortep By THE Eprrors. | 


ATTACHMENT. 


Morton to quash the writ and set aside the attachment: Ist, be- 
cause the affidavit does not show that it was made by the creditors, or 
their agent or attorney; 2d, because the affidavit does not show that 
the note sued upon was due at the issuing of the writ,or that de- 
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fendants were then“ debtors” of the plaintifis, or that any cause of 
action had accrued; 3d, because the property attached was the indi- 
vidual property of one of the defendants only, whilst the writ issued 
against their joint estate. 

The writ went against defendants as “partners,” and commanded 
ihe sheriff “ to attach all and singular the lands, tenements, goods, 
&c., of the said debtors, wheresoever,” &c., and was issued on the 27th 
September, 1845, after the following affidavit: 


“ Talbot Jones, attorney of the above named Winchester, Irwin & 
Co., the plaintiffs, makes oath and says, that the above named Samuel 
D. Pierson, and Leonard 8. Perry, partners under the firm of L.S. 
Avery & Co., are indebted to the plaintiffs on a note in the sum of 
five hundred and thirty three dollars, and that the said Samuel D. 
Pierson and Leonard S. Avery, are not either of them residents of the 
State of Ohio, as he verily believes.” 


The Sheriff returned that he had attached certain property “ taken 
as the property of Samuel D. Pierson.” 


R. Kine for the motion; Jones & Rankin contra. 


OPINION OF THE COURT BY COFFIN, J. 


As to the first and second objections, I think they are not well 
taken. The affidavitmay be made by the creditor or his agent, or 
by his attorney. The Statute does not require that the affiant should 
in the affidavit affirm that he is the attorney. The affidavit filed, is in 
this particular according to the form set forth in Wilcox’s Practice, 
and has been long in use. Wilcox’s Practice, 358, (note.) 

As to the indebtedness, the affidavit is direct and positive. I am 
not disposed to hold that the addition of the words,“on a note,” 
weakens the force of the allegation. Whether an affidavit in this form, 
filed under the act to abolish imprisonment for debt, would be de- 
fective or not, in these two particulars, it is not new necessary to de- 
cide. In proceedings under that act, great strictness is required to 
protect the liberty of the citizen; and the leaning should certainly 
be that way where one citizen is to be deprived of his liberty by the 
ex parte act of another. 

As to the third objection—the 13th section of the act allowing, 
and regulating writs of attachment, provides, that in case of partners, 
&c., the writ may be issued against the separate estates, or against 
the joint estates of the debtor; or it may be issued against both or 
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any of them. It was said in argument, that this section authorized 
the plaintiff to bring his action against one of the joint debtors. Such 
is not its construction. It neither dispenses with the proper parties, 
nor the necessity of pleading according to the established usages of 
law. The plaintiff must “set forth in a proper manner his cause of 
action.” (Ninth section of the act.) The omission to join a living 
partner in the writ and declaration, is fatal in attachment, if pleaded 
in abatement, as in any other form of action. Cawdin v. Hereford, 
4 O. Rep. 133. 

But this 13th section directs the mode of proceeding in rem in case 
of joint debtors, (4 O. 133,) and as this is a proceeding unknown to the 
Common Law, the Statute must be pursued strictly. 2 O. Rep. 229; 
S. C. 1 & 2Cond. O. R. 377. The remedy, being nearly ew parte, and 
not according to the course of the Common Law, ought not to be ex- 
tended beyond the letter of the Statute. Taylor v. M’Donald, 4 O. 
Rep. 155; Humphrey v. Wood, Wright’s Rep. 566. 

Requiring the creditor to pursue the Statute strictly, confining him 
to its letter, can he attach the separate estate of a joint debtor by a 
a writ issued against the joint estate only? I think not. By so is- 
suing he confines the attachment'to the joint estate. 2 West. L. J. 296. 
Ifhe desires to reach the separate estate, the writ should issue against 
the separate estate. The writ may issue to attach the property of the 
defendants, or that of any of them, or property of both descriptions. 

In proceedings under this Statute, before jurisdiction attaches to 
proceed in the cause, it must appear that the defendants are the 
debtors of the plaintiff, that the defendants have absconded, or are 
non-residents, and that the property against which the writ issued 
must be attached. 7 O. R. 259, pt. 1. The writ in this case, issued 
‘against the joint property of the defendants as partners. No such 
property has been attached. The writ was properly issued; but the 
officer has failed to find the property against which it issued; and it 
stands like any other case where process has been issued and not 
served. 
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Court of Common Pleas of Logan County, Ohio—October Term, 1845. 
Tue Strate or Onto vs. Perer Moore. 


[Rerortep By WiL1L1AM LAWRENCE, FOR THE LocaN GAZETTE, AND REPUBLISHED FROM 
THAT PAPER AT HIS REQUEST. | 


The marriage of a person having a former husband or wife living, is void ab initio, 
and not merely voidable, by the Common Law. 


The Divorce Act of Ohio has not abolished this doctrine of the common law- 


Evidence of two Marriages, the former of which is void, will not sustain an Indict- 
ment for Bigamy, but it is otherwise if the previous Marriage is only voidable. 
The doctrine of Jacobs’ case, (1 Moody, C.C. 140, and t Hale, P. C., 693, is 
affirmed. 


Tus cause was submitted to the Jury, upon an agreed statement 
of facts, which were as follows: 

That Peter Moore, the defendant, on the 24th of August, A.D., 
. 1796, at Rockingham county, Virginia, was duly joined in marriage 
to Sally Sheltman, with whom he continued to reside until the year 
1834, or 1835. That about this time he left his said wife, removed 
to Logan county, Ohio, and on the 16th of July, 1837, he was duly 
joined in marriage to Mary Richards in said county, his former wife 
yet being alive, and in the mean time having removed to Hardin 
county, Ohio, where her residence was notorious. About the year 
1840 his first wife died, and some two years after, he abandoned his 
second wife, and on the 11th November, A.D., 1844, he was duly 
joined in marriage to Priscilla Henry, in Logan county, his second 
wife still living in said county. ° 

At the August term, 1845, of said Court, the defendant was in- 
dicted for unlawfully marrying Priscilla Henry, having another wife, 
Mary Richards, then living. The defendant being arraigned, pleaded 
“ not guilty,” and the cause was continued to the October term, 1845; 
and was tried upon the agreed state of facts, above. 

R. 8S. Canzy, prosecuted the case for the State, Mr. Lawrence, 
the Prosecuting attorney elect, having been employed for the defence 
before his election. 

Wituiam Lawrence, for the defendant, submitted the following 
points: 
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The defence is, that at the time defendant married Priscilla Henry, 
he had not a wife living as charged; that Mary Richards never be- 
came his wife, because at the time he married her, he had another 
wife living, his true wife, and the marriage to Mary Richards was, 
therefore, void. 

1. The crime of Bigamy is defined by Stat. 230, “if any married 
person, having a husband or wife living, shall marry,” &c. Defend- 
ant is not guilty unless Mary Richards was his wife. 

2. Marriage is a civil contract, and there are certain requisites 
essential to its validity, fixed by Statute and by the Common Law. 

1. The marriage to Mary Richards was void by Stat. 582, which 
provides that “persons not having husband or wife living may be 
joined in marriage.”’ A contract in violation of law is void. 

2. The Statute regards certain marriages void ab initio, by provid- 
ing, p. 288, that “the issue also of marriages deemed null in law, 
shall nevertheless be legitimate.” 

The marriage, therefore, of Mary Richards was void by our 
Statute. 

3. It was equally void by our Common Law. 

By Common Law, a party must be ab/e to contract, or the marriage 
is void. No person can marry, having a wife living; such marriage 
is void. (2 Kent 79, and auth. cited.) 

The marriage was so far void that no length of absence could legal- 
ize it, and it would always be an illegal connection though absence 
for five years unheard of, would be an answer to an indictment for 
bigamy. (2 Kent, 80; 4 John’s Rep. 52; 1 Bl. 436-7.) 

4. The marriage being void by Statute and by. Common Law, 
Mary Richards never was defendant’s wife. Authorities in point; 
1 Arch. Crim. Pl]. 358-9; Stark. Ev. 893; Roscoe Cr. Ev. 275; 1 Hale 
P. C. 693. 

5. To this there can be no answer, unless it be, that by the divorce 
act, the marriage to Mary Richards is recognized as voidable only. 
By the Common Law, illegal marriages were distinguished into void 
and voidable. The canonical disabilities, consanguinity, affinity, and 
corporeal infirmity, &c., rendered marriages voidable only, but the 
civil disabilities, prior marriage, under age of consent, idiocy, &c., 
render the marriage void ab initio, and the union meretricious. 
2 Kent 96, 1 Bl. 436-40. 

By the Common Law, where the first marriage was only voidable, 
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it was no defence to an indictment for Bigamy, but otherwise if void. 
1 Arch. Cr, Pl. 358-9. 

6. Does the Divorce Act (Stat. p. 291) recognize the marriage (to 
Richards) as voidable. ‘The Statute has no such object as to abolish 
the Common Law doctrine that such marriage is void ab initio. Its 
purpose is to provide for divorces, in order that the relation of person, 
may be legally established. Judge Watxer, in his American Law, 
p. 229, is of opinion that the granting of divorces for causes which 
render marriage void ab initio, is one of the inherent powers of the 
Court, and would exist independent of the Statute. This cause of 
divorce is given because the marriage is void. ‘ If voidable only, then 
the parties may affirm it—for a voidable marriage is one which may 
be affirmed by the parties, and is valid for all civil purposes. It will 
not be pretended that Mary Richards’ marriage could be affirmed by 
the parties, for such affirmance is a crime punishable by imprison- 
ment in the penitentiary. The same power of granting divorces 
exists in England, where the Ecclesiastical Court will grant a divorce 
on account of prior marriage; and hence the fact that our Court will 
do the same, has not rendered such marriage voidable only. 1 Chitty’s 
Bl. 437; 2 Phil. Ecc. C. 324; 3 Bl. 94-5. 

The Court, Judge Swan presiding, instructed the Jury that the 
authorities were clear that the defendant could not be found guilty 
upon the facts. The Jury accordingly returned a verdict of Jot 
Guilty. 

The Court then ordered the defendant into custody to answer an 
indictment for Bigamy in marrying Mary Richards, having another 
wife (the one married in Virginia) living. 

A Special Grand Jury was empanneled, who found an indictment 
accordingly, to which the defendant pleaded Guilty, and was by the 
Court sentenced to three years’ imprisonment in the penitentiary. 
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SELECTIONS FROM 5 METCALF’S (MASS.) REPORTS. 


Action. An action may be maintained against selectmen for re- 
fusing to receive the vote of a qualified voter, or for omitting to put 
his name on the list of voters, without proof of malice. The Stat. of 
1822, c. 104; and Rev. Stats. c. 3, made no change in the law on 
this point. Blanchard v. Stearns, 298. 

But, in order to maintain such an action, it must be shown that 
the plaintiff furnished the defendants with sufficient evidence of his 
having the legal qualifications of a voter, and requested them to insert 
his name on the list of voters, before the defendants refused to receive 
his vote, or omitted to insert his name on such list. Jd. 

A voter who is challenged at the polls, cannot maintain an action 
against selectmen for refusing to receive his vote, if they do not act 
wilfully or maliciously, but under a mistake into which they are led 
by his conduct, which was likely to mislead them into a belief that 
he had abandoned his claim to a right to vote. Humphrey v. King- 


man, 162. 


Attachment. ‘Though standing corn and potatoes in the ground 
may be attached, if they are fit for harvest, yet a valid attachment 
can be made only by severing them from the freehold, and keeping 
them in the officer’s custody. Heard v. Fairbank, 111. 


Bail. It is a good defence to a writ of scire facias against bail, 
that the principal, after they became his bail, was convicted of a 
crime, and is imprisoned on sentence. In such case, the bail need 
not bring the principal into court, on habeas corpus, to be surrendered, 
but they will be discharged on motion. Way v. Wright, 380. 


Bill of Exchange. Where there are several successive indorsers of 
a bill of exchange or promissory note (whether the indorsements be 
upon actual negotiation for value, or for the purpose of collection 
only) the holder may send notice of its dishonor to his immediate 
indorser; and if that indorser, after receiving such notice, give sea- 
sonable notice to his immediate indorser, the latter is liable to his 
immediate indorsee, though he does not receive notice so soon as if 
it were transmitted to him by the holder, immediately upon the dis- 
honor: and so of each successive indorser. Eagle Bank v. Hathaway, 


212. 


Easement. The owner of a water mill has an easement in the 
land below, for the free passage of the water from the mill, in 
the natural channel of the stream, accompanied with a right to 
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enter upon the land for the purpose of clearing out the stream and 
removing obstructions to the free flow of the water. Prescolt v. 
Williams, 429. 


Evidence. When a jury, after a cause is committed to them and 
they have gone out, return and make enquiry of the court, as toa 
fact, it is within the discretionary power of the court to admit tes- 
timony respecting the matter of such inquiry. Commonwealth v. 
Ricketson, 412. 

A plaintiff who calls for the defendant’s books at the trial, and 
upon their being produced, claims the benefit of entries made therein 
to his credit, thereby makes the books prima facie evidence only, 
and may therefore contest and disprove the charges therein made 
against him by the defendant. Raymond v. Nye, 151. 

The declaration of a person while he ‘was in possession of land, 
claiming it as owner, that his line extended to a certain boundary, 
which he pointed out when he made the declaration, is admissible in 
evidence, after his decease, on a trial of a question concerning the 
boundary line of the same tract of land. Daggett v. Shaw, 223. 


Husband and Wife. Money deposited in a bank by a married 
woman who, with her husband’s consent, lives separate from him, 
and is not supported by him, is his money, although it is deposited in 
her name, and he makes no attempt to obtain possession of it. His 
creditors may attach it by the trustee process, and they will hold it, 
although the wife obtain a decree of divorce from bed and board for 
a cause that existed before such process was served. Ames v. Chew, 320. 


Insurance. A policy of insurance on goods to be shipped between 
two certain days does not cover goods shipped on either of those 
days. Atkins v. Boylston F.& M. Ins. Co., 439. 


Judgment. When a judgment in a criminal case is entire, and a 
writ of error is brought to reverse it, though it is erroneous in part 
only, it must be wholly reversed. Christian v. Commonwealth, 530. 


Lien. Wherea negotiable note is indorsed to a bank by the payee, 
as collateral security for one only of several demands on which he is 
liable, the bank has no lien on such note as security for any other 
demand against the indorser: and in a suit on such indorsed note, 
brought by the bank against the maker, after the demand which it 
was pledged io secure has been paid, the maker, acting under the 
authority of the indorser, may successfully defend against the right of 
the bank to recover. Veponset Bank v. Leland, 259. 


Pew. Where a meetinghouse is conveyed to trustees for the use 
ofa certain church and society, for a place of public religious wor- 
ship for such church and society, and for no other use, intent or pur- 
pose whatsoever. and in the deeds of the pews in such house, which 





_)@oas ae in De eof @ St peaieean # i ahs OUCLok,.lCUr,lCUODF 





Selections from 5 Metcalf’s Reports. 139 


are given to an individual, the provisions of the conveyance and of 
the house are referred to and recognized, the pew-owner has a right 
to the sole use of his pews on all occasions when the house is occu- 
pied, though it be opened for purposes different from those men- 
tioned in the conveyance thereof; and he has a right to exclude all 
others from his pews, on such occasions, by fastening the pew doors, 
or otherwise, in such manner as not tointerrupt or annoy those who 
may occupy other pews; and any person who enters such pews, 
knowing the facts, is a trespasser, and liable to an action by the 
owner. So if the owner of such pews cover them in an offensive 
manner, for the purpose of excluding others, and any person in re- 
moving the offensive covering do any unnecessary injury to the pew 
or its fixtures, he is-liablé to the owner in an action of trespass. 
Query, as to the rights of pewholders, in meetinghouses generally, to 
the exclusive occupation of their pews when the house is opened for 
purposes not connected with public religious worship of the society 
which owns the house. Jackson v. Rounseville, 127. 


Sentence. Where a defendant is found guilty, generally, on an _ 


indictment which charges him with several distinct offences, it is not 
necessary that separate sentences should be awarded: a single sen- 
tence is legal, if it do not exceed the sum of the several sentences 
which might be awarded. Carlton v. Commonwealth, 532. Booth v. 
Commonwealth, 535. 


Subornation of Perjury. ‘Though a party who is charged with 
subornation of perjury, knew that the testimony of a witness whom 
he called would be false, yet if he did not know that the witness 
would wilfully testify to a fact, knowing it to be false, he cannot be 
convicted of the crime charged. Commonwealth v. Douglass, 241. 

To constitute subornation of perjury, the party charged must pro- 
cure the commission of the perjury, by inciting, instigating, or per- 
suading the witness to commit the crime. Jb. 


Voter. The mere facts, that a student, who has a domicil in one town, 
resides at a public institution in another town, for the sole +) ta 


of obtaining an education, and that he has his means of support from 


another place, do not constitute a test of his right to vote and his 
liability to be taxed in the latter town. He obtains this right and 
incurs this liability only by a change of domicil; and the question, 
whether he has changed his domicil, is to be decided by all the cir- 
cumstances of the case. Opinion, 587. 
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GETZ’S FORMS, 


The third edition of this book published by the author, Grorcz 
Getz, of Philadelphia, has been laid on our table by Messrs. Desilver 
& Burr, of Cincinnati. Its general character may be best learned 
from the title page, which is as follows: 

Gerz’s Forms : a General Collection of Precedents in Convey- 
ancing, in which Examples are given, in sufficient variety, to enable 
the Scrivener, Conveyancer, and Man of Business to Draw Instru- 
ments of Writing, Legally and Correctly, Including many Forms, 
particularly usefu) to the Farmer, Mechanic, and Trader. By 
Groret Gertz. 


*“ Whoso looketh into the Perfect Law, that Man shall be blessed in his Deed.” 


The motto is at most a very poor pun and in very bad taste. The 
work contains 270 octavo pages, and concludes with a “ Defining 
Vocabulary,” of which the Author in his Introduction says; 

Persons, not well instructed, are often led into error, by using 
technical words and expressions, without properly understanding 
their true meaning. I have, therefore, thought proper to append a 
6 Defining Vocabulary,’ containing nearly, if not all such peculiar 
words, sentences and maxims, as are necessary to be properly un- 
derstood. 

This Vocabulary is so much of a curiosity that we shall subjoin 
‘a few specimens, 


Bastardus, nullius est filius aut filius populi, A bastard is the son 
of no one, or the son of the people. Asa bastard is born out of 
marriage, his father is not known in law. 


Bill of Sale Is a solemn contract, under seal, whereby a man 
passes the right or interest that he hath in goods and chattels. 


Carte Blanche. A blank paper delivered to a person to be filled 
as he pleases. Applied generally in the sense of unlimited terms 
granted to a person. 
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Common Law. By this term is understood such laws as were 
generally taken and holden for law, before a statute was made to 
alter the same. The common law is the basis of the jurisprudence 
of the States. 


Conjunctio maris et famine est de jure nature. The conjunction 
of a man and wife is of the law of nature. The bodies and minds 
are both joined in matrimony. 


Connoisseur. A person well versed in any artor science. A judge, 
a critic. 


Cuicunque aliquis guid concedit, concedere videtur et id sine quo res 
ipsa esse non potest. ‘To whomsoever anything shall be granted, is 
that without which it cannot be. If lands are granted, an implied 
covenant for enjoyment is in it, and the law allows a way thereto 
without being expressly mentioned. 


Dormit aliquando jus, moritur nunquam. A right sometimes sleeps 
but never dies. In law, rightris of such estimation, that it is pre- 
served from death and destruction. It may be trodden down, but is 
never trod out. 


Dower. That which a wife brings to her husband in marriage. 
Or, such portion of lands and tenements, which she hath for life, if 
she survive him; and, by common law, is a third part. 


_ Ejectment, In law, is an action by which a person ousted from the 
possession of an estate for years, in lands or tenements, may recover 
that possession. But though it is intended only for the recovery of 
a term of years, it is in fact used in England and in the State of New 
York, to try the title to an estate of inheritance, or for life. 


Equity. Extension of the words of the law to cases unexpressed, 
yet having the same reason. 


Felo dese. A suicide, a person of sound mind who puts an end to 
his existence. 


Feofiment, The giving of lands, houses, or other corporeal things 
which are heritable; to ehthor in fee simple, and therefore delivers 
seisin and possession. Also, if one make a gift in tail, or a lease 
for life, livery and seisin must be given, or else nothing shall pass by 
the grant. 


Frank fee. To hold in fee simple, lands pleadable at the common 
law, and not in ancient demesne. 


Gif. A econvevance which naceeth either lands ar oande, Tha 
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words give and grant, in deeds of gift, &c., of things which lie in 

rant, will amount unto a grant, a feoffment, a gift, a release, con- 

rmation or surrender, at the election of the party, and may be 
pleaded as a gift or grant, release, &c., at his election. A true and 
proper gift or grant, is always accompanied with delivery of posses- 
sion, and takes effect immediately. A gift may be by deed, in word, 
or inlaw. All goods and chattels personal, may be given without 
deed, except in some special cases; and a free gift is good without a 


consideration. 


Infant. A person (male or female) under twenty-one years of age, 
whose acts are in many cases either void or voidable. 


Parceners. Persons holding lands in co-partnership, and who 
may be compelled to make a division. These are of two sorts, viz., 
parceners according to the course of common law, and parceners 
according to custom. For further information, refer to * Tomlins’ 


Law Dictionary.’ 


Property. Right in lands and tenements, as common persons have 
in the same. ‘The highest right a man can have to anything. 


Salus populi suprema est lex. The health and welfare of the people 
is the chiefest law. Accordingly, there is a sovereign power in the 
people, or States. 


Spinster. An addition in law proceedings usually given to all 
unmarried women; and is a good addition for the estate and degree 


of a woman. 
Talesmen. Such men. 
Tenants in common. See Joint Tenants. 


These specimens will probably satisfy the professional reader that 
the Vocabulary might as well have been dispensed with. 


With regard to the Forms, they are less open to censure. Some of 
them, indeed, deserve commendation for their brevity and neatness, 
and none of them are so unconscionably long as in the olden form 


books. 
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THE ILLINOIS CONVEYANCER. 


Tnus is the title of a new book, by Cartes Gruman, Reporter 
for the State of Illinois, now in the course of publication. It will 
comprise many forms, especially adapted to the State of Illinois, 
though most of them will answer elsewhere. It is designed for com- 
mon use, and not particularly for the profession: still it will contain 
many forms which are not usually to be found in books on convey- 
ancing, and which the profession have occasion to use. It will also con- 
tain an Appendix, which will embrace the several acts, or the subject 
of the making, executing, and recording of conveyances, which have 
been in force in the State of Illinois since the organization of the 
North Western Territory. This part of the work will make it valu- 
able to the profession, as the earlier Statutes are very scarce. 


Trade Marks—Liability for using those adopted by others. The 
New York Express notices an important decision of the Court of 
Chancery, decided by Vice Chancellor Sanford. Until very recently 
it has been supposed that our mechanics and manufacturers had a 
right to adopt the names and marks of manufacturers of foreign 
countries. The Chancellor decides, not only that they have no right 
to use the names or marks, or imitate them, but that they will be 
liable for so doing for the profits of sale, and also for all damages that 
may accrue for the manufacture of an inferior article. 


License Laws Constitutional. In the case of Pierce v. New Hamp- 
shire, 8 Law Reporter 206, in a very elaborate and able Opinion by 
Chief Justice Parker, of the Superior Court, it was held that the statute 
of New Hampshire, which prohibits, under a penalty, the sale of 
spirits in any quantity, without license from the Selectmen of the 
town, was constitutional and valid, although the article sold was in 
the same condition as it was when imported. 


Parent and Child—Liability for Necessaries. In the case of Gor- 
dan v. Patten, 8 Law Reporter 219, upon a full review of the authori- 
ties, it was held by the Supreme Court of Vermont, (Repriexp. J.,) 
that a parent is not liable for necessaries furnished his minor child, 
unless it be by his authority, either express or implied; and if he 
abandon his child to want, though the public authorities may inter- 
fere,if there be a statutory provision, yet strangers cannot do this at 
the expense of the parent. 
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Patent Law—Purchase of articles known to be manufactured in vio- 
lation of a patent not liable to injunction. In the U.S. Circuit Court, 
at New York, a motion was made for an injunction by a patentee, to 
restrain the defendant from selling cotton wadding, made with a ma- 
chine, which the plaintiff alleges was an infringement on his patent. 
The Court held that the purchaser on his own account of an article, 
the product of patented machinery, though purchased with the full 
knowledge that it was manufactured in violation of the patent, 
could not be enjoined, nor held liable in any other way. 











NOTICE. 


When the undersigned consented to assist in conducting the Western 
Law Journal, he was engaged in the compilation of a volume on 
the Practice in Civil Actions in Kentucky, which has occupied the 
whole of his time for the last two months. He has therefore been 
unable to take his part in the preparation of the numbers of the pre- 
sent volume-—a circumstance he has the less cause to regret, for the 
reason that his colleague has so little need of aid. But for the future, 
the undersigned will endeavor to share the labor as well as respon- 
sibility which devolve upon the Editors. 

Arrangements have been made to procure reports of criminal cases 
in Kentucky, the publication of which, the undersigned believes will 
lead, to some extent, to produce uniformity in the decisions in the 
Circuit Courts of Kentucky relative to the practice in criminal cases, 
which every Kentucky lawyer knows to be the more desirable, because 
the laws of that State admit of no appeals to a Court of last resort 


in such cases. 
The undersigned avails himself of the occasion to solicit communi- 


cations on legal subjects from his professional friends, and especially 
from those residing in the Western and the South Western States. 

It is his firm belief, that with proper encouragement and support, 
the Journal may be made tributary to the interests, no less than the 
taste and convenience of the members of the bar. 


J. T. MOREHEAD. 





